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No. 13,203 

QUESTIONS PRESENTED 

Where appellant, while on parole from Maryland, com¬ 
mitted armed robbery on February 2, 1951, in the Dis¬ 
trict of Columbia; where indictment was filed on March 5, 
1951, and arraignment transpired on March 9, 1951, after 
which on April 29, 1951, appellant escaped from the Dis¬ 
trict of Columbia General Hospital where he was under 
mental observation pursuant to his request, returned to 
Maryland and committed a bank larceny for which he was 
convicted and sentenced consecutive to his unexpired 
parole; where the United States Attorney for the District 
of Columbia had secured a bench warrant on April 30, 
1951, and caused the same to be lodged as a detainer against 
appellant on February 1, 1955, before completion of his 
Maryland sentence; where appellant then violated his 
recognizance by fleeing the jurisdiction later to be found 
in Las Vegas, Nevada; where appellant was returned to 
the District of Columbia for trial, at which the victim 
positively identified appellant and related substantial facts 
warranting conviction, and trial counsel for appellant in¬ 
troduced three pictures from the rogues gallery, some of 
which were brought to court by a uniformed officer; 'where 
the trial court, on a motion for a new trial refused to hear 
the proffered testimony of a juror to the effect that the 
jury in arriving at its verdict, contrary to the court’s 
instructions, considered appellant’s not having testified 
or called witnesses in his own behalf: 

1. Did the trial court abuse its discretion in refusing to 
hear the juror’s testimony -when the court had before it 
the substance of the juror’s proposed testimony? 

2. Was there a violation of appellant’s right to a speedy 
trial? 
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No. 13,203 


Morris E. Anglin, Jr., Appellant , 


v. 

United States of America, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On March 5, 1951, a one count indictment was returned 
in the District Court wherein it was charged that on or 
about February 2, 1951, William J. Nicholson, Norman E. 
Robey and Appellant, Morris E. Anglin, Jr., while being 
armed and with force and violence, did take from the pos- 
, session of Margaret St. Clair, within the District of 
Columbia, the sum of $690, property of the United States 
in violation of Title 22 Section 3202 of the District of 
Columbia Code (R. 182). 
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On March 9, 1951, appellant and his co-defendants en¬ 
tered pleas of not guilty 1 (R. 183) and their cases were 
continued until April 9, 1951. Pursuant to a motion for 
judicial determination of mental competency, the trial 
court issued an order filed April 18, 1951, granting appel¬ 
lant’s motion and committing him to the District of Colum¬ 
bia General Hospital for a thirty day period, the case be¬ 
ing continued until May 16, 1951 2 (R. 202). On April 29, 
1951, appellant escaped from the psychiatric department 
of the hospital (R. 204), and a bench warrant for his 
arrest was secured on April 30, 1951 (R. 212). 

Immediately following his escape, appellant returned 
to Maryland, in which state he had been on parole, where 
he concededly committed a $2,000 bank larceny, for which 
he was tried, convicted and given a sentence consecutive 
to his unexpired parole (R. 186-187)—prior to the expira¬ 
tion of which, in February of 1955, a federal detainer 3 was 
lodged against him (R. 212). 

Upon his release from state custody, appellant was taken 
before a United States Commissioner in Maryland, where 
he was released on $5,000 bond pending disposition of the 
instant armed robbery case. Once released on bond ap¬ 
pellant violated his recognizance by fleeing the jurisdiction 4 

1 In addition, appellant also entered a plea of not guilty in Criminal Case 
No. 347-51, which charged him with a separate and distinct armed robbery, 
allegedly committed on January 30, 1951. This case was continued to May 
16, 1951, on which date a further continuance was had until May 31, 1951, 
in accordance with appellant’s request for' judicial determination of mental 
competency. After appellant’s return from Nevada by Marshal, continuances 
and motions occurred until March 16, 1956, when the Government’s motion 
for leave to dismiss was granted. 

2 Appellant was found to be of sound mind by two psychiatrists (R. 205, 
206). Nicholson had also secured a mental observation (R. 203) and was 
judicially determined of unsound mind on May 29, 1951, (R. 207). After 
recovery, the trial court pursuant to the Government’s motion dismissed the 
indictment against Nicholson on October 1, 1952 (R. 211), who had been on 
bail since July 10, 1952, (R. 210). 

On June 22, 1951, defendant Robey was found not guilty upon his trial 
by jury (R. 209). 

3 The same bench warrant secured on April 30, 1951. 

4 However, prior to leaving this jurisdiction, while on bond, albeit a fugi¬ 
tive from the court (R. 213), appellant perpetrated six felonies on April 
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(R. 215). Following a search for appellant (R. 214), he 
was located in Las Vegas, Nevada, returned to this jur¬ 
isdiction (R. 218) and subsequently went to trial on 
October 12, 1955.® 

At appellant’s trial on October 12, 1956, Margaret St. 
Clair was called and testified that on February 2, 1951, 
she was employed as a management clerk for the National 
Capital Housing Authority at 727 - 7th Street, S.E, in the 
District of Columbia; that her small office was located 
in an alley dwelling, containing two entrances, one from 
the alley (Navy place), the other from 7th Street; that 
the counter was situated in an oblong position and her 
desk behind the counter. Immediately adjacent to the 
counter was a gate through which one could gain access to 
her private office space. At the end of the counter, near 
the gate, was a cash register, and in front of the counter, 
were chairs in one of which appellant was seated when 
she arrived at work about 8:45 a.m. (R. 28). Mrs. St. 
Clair asked appellant if she could help him, appellant re¬ 
sponded, “No, that he was waiting for his step-father to 
come in and pay his rent; and then they were going to 
go downtown shopping.” (R. 27). As Mrs. St. Clair was 
seated at her desk drinking coffee which she had brought 
with her—from which point she could view appellant’s 
head—appellant commented that her coffee looked good, 
adding, “I think while I am waiting for my step-father, 
I will go out and have some coffee, too.” After being there 
about 10 minutes appellant left. He returned in about 
10 minutes, sat down, and as the office began to get busy, 
appellant would maneuver in and out of the office giving 
Mrs. St. Clair the impression he was waiting for his step- 

2, 4 and 11, 1955—embodied in Criminal No. 829*55, wherein appellant plead 
guilty to three counts of forgery in a six count indictment, for which he 
was sentenced on March 16, 1956, to a term of one to three years consecutive 
to the instant case. Indictment in Criminal No. 829-55 was filed on Septem¬ 
ber 7, 1955, arraignment occurred on September 12, 1955; three successive 
continuances were had and on February 27, 1956, the aforementioned pleas 
of guilty were received, forma pauperis denied, Misc. No. 705. 

5 A previous trial on the same indictment resulting in conviction on Sep¬ 
tember 8, 1955 (R. 219), was set aside by the court sua sponte, because 
extraneous matter was considered by the jury. 
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father. (R. 29). Then about noon, when Mrs. St. Clair 
was alone, appellant came in again from the side entrance 
of 7th Street, just as a group of tenants entered from the 
alley entrance. As she got up to receive rent from the 
tenants (R. 30, 31), she noticed appellant and Robey, 
whom she had not previously seen, (R. 33) seated in front 
of the counter. Also about noon, her office manager and 
some men from the Minneapolis Honeywell Company an¬ 
nounced they were going to lunch. Being then completely 
alone as to office personnel, Mrs. St. Clair received rent 
from numerous tenants as they came and went. When all 
the tenants had cleared the office, Mrs. St. Clair returned 
to her desk, seated herself and just as she opened a 
desk drawer, looked in, and upon hearing a “click” 
she looked up and saw appellant and Robey with guns in 
their hands. Appellant said, “Don’t move.” As she 
obeyed, appellant proceeded into the gate, adjacent to 
the counter at the end of which sits the cash register, (R. 
33), “pushed the lever on the cash register and started 
scooping up the money.” Robey went to the counter drawer 
which contained a manually operated combination, 
“jerked” out the drawer, dropped it to the floor and then 
proceeded to the safe, located directly in the rear of Mrs. 
St. Clair’s sitting position. At that time appellant said, 
“Come on.” (R. 31). Robey then walked over to Mrs. 
St. Clair, looked at her and told her if she were to move 
he would blow her brains out. As appellant and “the 
other boy” then left by the 7th Street entrance, “Scotty”, 
the plumber, was trying to get in the alley entrance; Mrs. 
St. Clair then “quick-locked” the 7th Street door and 
discovered when she attempted to let “Scotty” 6 in—the 
alley door had been locked. She exclaimed to Scotty, “I 
have been held up; run around the 7th Street side and see 
if you can see which way they went.” Mrs. St. Clair then 
immediately called the police and her central office, im¬ 
mediately after the completion of which several police had 
arrived in cars at the alley entrance and had come into her 
office (R. 32). 


« Deceased at the time of trial (R. 37). 
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The police took Mrs. St. Clair to police headquarters 
after which she returned to the office about 6 p.m. and upon 
checking, she discovered that $690, belonging to the United 
States Government had been taken by appellant from the 
National Cash Register drawer (R. 31, 34). 

The witness stated that at the time appellant said 
“Don’t move,” only she and her accomplice, Robey, were 
present. She described the appellant as having worn a 
light brown sport jacket, similar trousers and possessing 
blond hair, “at that time”. (R. 34, 35). 

Later that day (February 2, 1951), about 7 to 7:30 p.m. 
Mrs. St. Clair again had an occasion to see appellant at 
police headquarters in a line-up of about seven men. (R. 
35, 36). She immediately, and without prior instructions, 
recognized appellant and pointed him out, at which time 
he was wearing plain trousers and a white shirt (R. 36). 

On cross-examination, appellant’s trial counsel’s first 
partial question was “Were you shown any photographs 
of possible . . .,” whereupon the court interrupted and 
suggested counsel approach the bench. At the bench con¬ 
ference the court advised that the pictures were from the 
rogues gallery, although counsel had a right to open the 
door, he merely wanted to put him on notice. (R. 3S). 
Counsel again asked, “Were you shown any photographs 
of anyone?”, to which Mrs. St. Clair responded, “Well, I 
was handed a book,” at which point the court interrupted; 
“Answer please. Were you shown photographs?” The 
witness responded, “Yes.” She then stated that she picked 
out appellant’s picture from a number which she hail 
been shown; that although she could not say, appellant’s 
hair was blond on the picture, as she was positive it was, 
at the time of the armed robbery, it was nevertheless light 
in color (R. 39). 

The witness stated that of the seven men in the lineup 
she only paid particular attention to appellant and Nichol¬ 
son whom she had identified in the line-up; knowing appel¬ 
lant as the one who had held her up and Nicholson as a 
tenant (R. 41), and that she could have identified appellant 
without having seen a photograph (R. 41). She stated that 




notwithstanding the Honeywell man, Mr. Philips, had 
Robey and appellant under observation for about 5 minutes 
(R. 43), when he asked if they had not been caddies in Silver 
Spring—to which appellant responded in the affirmative 
Mr. Philips nevertheless failed to identify appellant at 
the line-up. 

On cross-examination further, Mrs. St. Clair corrobo¬ 
rated her testimony of direct to the extent that she could 
see appellant while seated at her desk. In fact, that she 
had conversed with appellant about 10 or 15 minutes face 
to face at the counter, engaged in conversation as to 
why appellant was present (R. 46); that she served 
numerous persons as they came in at intervals in the course 
of about 2 to 3 hours, receiving their money and giving 
receipts; (R. 44-45); that appellant went to the register 
(R. 47) and Robey to the combination cash drawer. She 
further identified Robey as having had on a red and white 
satin jacket with a blazer of a bicycle on the Shoulders (R. 
48) and that she had identified Robey from a line-up on 
a day subsequent to February 2, 1951. 

On re-direct examination Mrs. St. Clair testified that she 
had seen over 100 photographs that were in the book at 
police headquarters (R. 48-49). 

The Government then called Ernest H. Mulligan, Police 
Officer in Colmar Manor and Cottage City, Maryland (R. 
50) who testified that he had known the appellant for 15 
years and was present with Detective Sergeants Pearson 
and Gray, also Detective Lieutenant Huber of Prince 
Georges Police Department when appellant was arrested 
at his home about 2:30 to 3:00 p.m. on Bladensburg Road 
in Hyattsville, Maryland. Appellant was taken to the 
Hyattsville Police Station (R. 51), interrogated and turned 
over to Sergeant Dunne of the Metropolitan Police De¬ 
partment (R. 52). 

On cross-examination Officer Mulligan testified that ap¬ 
pellant was interrogated by Sergeant Pearson, who asked 
appellant concerning his whereabouts of the day; that ap¬ 
pellant said he had been at home (R. 56). 

Detective Randolph L. Dunne testified that between 3 
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and 4 p.m. on February 2, 1951, ho took appellant into 
custody at the Hyattsville Police Station, and returned 
immediately with him to Police headquarters, 300 Indiana 
Avenue, N.W. in the District of Columbia (R. 58-59). 

On cross-examination Detective Dunne testified that ap¬ 
pellant did not have on a tuxedo jacket, nor did he com¬ 
plain that Maryland Officers had given him a “monkey 
suit” to wear to the station (R. 59). 

Thereafter, Detective Sergeant Ernest Winter was called 
and testified he was present when the appellant and Nichol¬ 
son were interrogated by Chief Murray about 4 to 5 p.m. 
on February 2, 1951, at the Robbery Squad Office of Police 
Headquarters (R. 62). When appellant and Nicholson 
were told by Chief Murray that the police had informa¬ 
tion that they were perpetrators of the instant armed 
robbery, appellant laughed and in his jovial mood said 
he didn’t know what they were talking about; Nicholson 
said he had nothing to say (R. 63). Chief Murray then told 
appellant “he wasn’t very smart to be the one that went 
in and was identified,” to which the appellant replied, 
“Well someone had to be the teacher and somebody had 
to be the pupil.” Referring to Nicholson, appellant re¬ 
marked, “Nick, it looks like you used me for a chump.” 
(R. 64-65). 

The witness further testified that he was present when 
Mrs. St. Clair picked out appellant in a line-up of seven 
men similarly dressed, ranging in age from 20 to 49— 
three in their twenties, three in their thirties, and 1 in his 
forties (R. 66- ), that prior to the line-up, Mrs. St. Clair 

had been shown some pictures of men by someone else. 
(R. 66). 

On cross-examination Detective Winters testified that 
the attempt to take fingerprints at the scene of the armed 
robbery only produced smudges or unidentifiable prints (R. 
68); that neither appellant’s nor Robey’s prints were 
identifiable since none were clear (R. 69); that Mrs. St. 
Clair had described appellant and Robey as having been 
about 18 to 20 years old (R. 69), and Robey as having 
worn a red sport jacket with write trimming (R. 74), 
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while appellant wore a blue sport jacket (R. 75), both 
being of a warm-up-type (R. 74); that appellant had blond 
hair; that appellants exhibits one and two, were photo¬ 
graphed after appellant’s arrest, therefore could not have 
been shown to Mrs. St. Clair prior to his arrest (R. 78- 
79); that the color of appellant’s hair on exhibits one and 
two was light or blond, although the picture appeared 
darker in spots because of the lighting (R. 80). Detective 
Winters described appellant’s hair at trial as being dark, 
after which the Government submitted its case. 

Thereupon the appellant called Reverend Robert McFar¬ 
land, a Baptist Minister, of Alexandria, Virginia, 'who 
testified that he was in the line-up -with appellant on Febru¬ 
ary 2, 1951, and that appellant wore a light sport coat, 
light trousers and sport shirt; that he, the witness, wore 
a brown suit, white shirt, and black tie and that appel¬ 
lant’s hair was neither blond nor materially lighter than 
at the time of trial. (R. 84-85). 

On cross-examination Reverend McFarland stated that 
there were a total of eight, subsequently, six persons in 
the line-up; that he was on the end and does not remember 
where appellant was (R. 86); that appellant had on a 
long coat without a collar (R. 86); then subsequently ad¬ 
mitted he was wrong, that his recollection had been re¬ 
freshed by defendant’s exhibits for identification one and 
two—and then stated appellant vras attired in the same 
fashion as on the pictures and that he did wear a coat 
with a collar (R. 87). Reverend McFarland stated he 
did not see a noticeable difference between the color of 
appellant’s hair on the picture and appellant’s hair at 
the time of trial (R. 87); that he had not seen appellant 
prior to February 2, 1951, at which time he had met ap¬ 
pellant in the central cell block; that there were two others 
about the age of appellant in the line-up; (R. 93); that he 
was at the bottom of the line-up (R. 91) and could not 
remember names or descriptions of anyone else except 
appellant (R. 89-90-92), nor could he recall where appel¬ 
lant was in the line-up (R. 90, 91); that he had seen the 
appellant about six times since February 2, 1951; once, 
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about one week prior to trial at the District of Columbia 
Jail, and prior thereto, in Jessups, Maryland (R. 96). 

On re-direct examination, Reverend McFarland ad¬ 
mitted that he visited the appellant as a clergyman, dis¬ 
cussed the line-up with him, contacted counsel and that he 
was not under subpoena (R. 97). 

Thereupon, appellant’s counsel at trial requested and 
was granted a bench conference at which Captain Slominsky 
(in uniform) presented pictures subpoenaed by appellant. 
Counsel then offered into evidence a photograph of ap¬ 
pellant taken in 1948 which showed an arrest on the re¬ 
verse side thereof. The prosecutor assured the court he 
would exercise due diligence in excluding the back from 
the jury (R. 98-99). Appellant’s exhibits No. 1, 2 and 3 
were then received into evidence (R. 100-101). 

Thereafter, the Government called in rebuttal, Sergeant 
Randolph L. Dunne, who testified that on the 2nd of Feb¬ 
ruary, 1951 appellant’s hair appeared bleached, that it 
was lighter on top than at trial (R. 104). On cross-exam¬ 
ination Sergeant Dunne stated appellant’s hair was blond 
on February 2, 1951. (R. 105). 

Detective Sergeant Richard A. Pearson testified in re¬ 
buttal that at the time of arrest appellant’s hair was “light 
brown or blond”. 

On cross-examination Sergeant Pearson stated that prior 
to arrest, (R. 108) appellant’s hair had been red, then 
blond, then brown; (R. 107); that defendant’s exhibit No. 
1 was closer to the color of appellant’s hair at the time of 
arrest than defendant’s exhibit No. 3; 7 that a maid who 
knew what they wanted let them in the front door of 
appellant’s home; that appellant who had closed the 
door was found in the bathroom, clothed in a white under¬ 
shirt and dark trousers; that appellant was given a sport 
shirt to put on and that he did not interrogate appellant 
nor to his recollection, did anyone else of Prince George’s 

1 Sergeant Pearson referred to the date on the face of appellant’s exhibit 
number 3, “194S”, and inferred such date was erroneous. Counsel for ap¬ 
pellant informed the witness that he had reference to the date of the instant 
crime, February 2,1951. 
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County Police (R. Ill); that appellant was in custody for a 
total of about l 1 /* hours about 25 minutes of which was in 
Detective Pearson’s observation and the remainder in the 
cell block (R. 111-112). 

Officer Ernest H. Mulligan was recalled and testified 
that appellant’s hair was blond on top and dark around 
the sides. On cross-examination, he stated that appellant 
on February 2, 1951 looked like defendant’s exhibit No. 
1 and not like defendant’s exhibit No. 3. 8 

Thereafter, Katherine Gowen testified that she lived 
at 1732 S Street, S.E., and that she had seen appellant on 
February 2,1951 (R. 115) at which time his hair was blond 
(R. 116). Shown appellant’s exhibit No. 3, Mrs. Gowen 
stated that was what he looked like (R. 117) although older 
at trial, that appellant looked like exhibit No. 1. The court 
noted that appellant’s exhibit No. 3 had a date 1948 on 
its face, and before giving the exhibits to the jury cau¬ 
tioned them not to look at the reverse sides, but only on 
the faces thereof. The Government then closed its case 
and appellant’s motion for a directed verdict of acquittal 
was denied (R. 120-121). 

The jury found appellant guilty as charged in the indict¬ 
ment (R. 193) and on October 17, 1955, trial counsel for 
appellant filed a motion for new trial (R. 194). At the 
hearing on the motion on October 20, 1955, appellant prof¬ 
fered to the court that the jury in arriving at its verdict, 
considered the fact that appellant had not testified or called 
witnesses in his own behalf (R. 164-5). 9 To prove these con¬ 
tentions appellant tendered a juror to the court, which after 
argument on the law refused to take the juror’s testimony. 
The motion was taken under advisement and denied on Oc¬ 
tober 31, 1955 (R. 195). On December 2, 1955, appellant 
was sentenced to a term of imprisonment from 2 to 6 years 
(R. 196). 


8 Exhibit number one was taken the day of arrest while number three was 
taken in 1948. 

o It should be noted that appellant did not urge denial of a speedy trial on 
this motion, or at no other stage of the trial. 


) 
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AMENDMENT TO THE UNITED STATES CONSTITUTION 
AND STATUTES INVOLVED 

Sixth Amendment, United States Constitution provides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to 
have the assistance of counsel for his defence. 

Title 22, District of Columbia Code (1951 Edition) 
Section 2901 —Robbery provides: 

Whoever by force or violence, whether against re¬ 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 

Title 22, District of Columbia Code (1951 Edition), 
Section 3202, Committing crime when armed—Added jmn- 
ishment provides: 

If any person shall commit a crime of violence in 
the District of Columbia when armed with or having 
readily available any pistol or other firearm, he may, in 
addition to the punishment provided for the crime, be 
punished by imprisonment for a term of not more than 
five years; upon a second conviction for a crime of 
violence so committed he may, in addition to the pun¬ 
ishment provided for the crime, be punished by im¬ 
prisonment for a term of not more than ten years; upon 
a third conviction for a crime of violence so committed 
he may, in addition to the punishment provided for 
the crime, be punished by imprisonment for a term of 
not more than fifteen years; upon a fourth or subse¬ 
quent conviction for a crime of violence so committed 
he may, in addition to the punishment provided for 
the crime, be punished by imprisonment for an addi¬ 
tional period of not more than thirty years. 
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SUMMARY OF ARGUMENT 

The trial court did not err in refusing to hear testimony 
of a juror whose jury had rendered a verdict of guilty 
when it was apparent from appellants proffer that the 
juror sought to impeach the jury’s verdict on matters 
that were inherent therein. 

Where accused has occasioned delay, he waives his right 
to a speedy trial, just as he does when he acquiesces in a 
delay by failing to make proper demand for trial prior to 
a set trial date. Furthermore, in the case of appellant, 
delay in prosecution was justified by the fact that he was 
reincarcerated in a foreign jurisdiction beyond the juris¬ 
diction of the District Court. Moreover, no substantial 
prejudice is demonstrated in the face of overwhelming 
testimony warranting conviction. 

ARGUMENT 

L 

The Court Did Not Abuse Its Discretion in Refusing to Hear 
Testimony of a Juror When the Court Had Before It the 
Substance of the Proposed Testimony Which Clearly In¬ 
dicated Appellant Sought to Have the Juror Inpeach Its 
Verdict as to Matters Inherent Therein 

The general rule, well established in federal courts, is 
that testimony of jurors will not be received to impeach 
their verdict, where the facts sought to be proven are such 
that they essentially inhere in the verdict. McDonald v. 
Pless, 238 U.S. 264 (1915); Hyde v. United States, 225 
U.S. 347 (1912); Armstrong v. United States, 228 F. 2d 
764 (8th Cir. 1956), cert, denied, 351 U.S. 918; United 
States v. Furlong, 194 F. 2d 1, 3 (7th Cir. 1952), cert, 
denied, 343 U.S. 950; Young v. United States, 163 F. 2d 
187 (10th Cir. 1947), cert, denied, 332 U.S. 770; Jordan v. 
United States, 66 App. D.C. 309 87 F. 2d 64 (1936), cert, 
denied, 303 U.S. 654. 

This rule is inflexible whether the attempt made to im¬ 
peach the verdict on a motion for a new trial be by affi¬ 
davit, Williams v. United States, 3 F. 2d 933 (6th Cir. 
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1925); conference with the trial judge, Jordan v. United 
States, supra; letter to the trial judge, Armstrong v. 
United States, supra; oral motion and suggestions in court, 
Armstrong v. United States, supra; or by affidavit on in¬ 
formation and belief, McDonald v. Pless, supra; Hyde v. 
United States, supra. 

However, a recognized exception exists when it is ap¬ 
parent that extraneous matters have influenced the verdict 
of the jury. Mattox v. United States, 146 U.S. 140, (1892). 

There is an increasing tendency among the modern fed¬ 
eral courts not only to frown upon making public, matters 
that inhere in a verdict, but also to condemn such practices. 
Rakes v. United States, 169 F. 2d 739, 745-746 (4th Cir. 
1948), cert, denied, 335 U.S. 826. In fact, one court has 
expressly forbidden judges, lawyers or court attaches from 
publicising matters that transpired within the cloistered 
walls of the jury room or to interview jurors for the pur¬ 
pose of discovering the course of the jury’s deliberation. 
Northern Pacific Railway Co. v. Mely, 219 F. 2d 199, (9tli 
Cir. 1954). 

So important is the necessity of maintaining the invio¬ 
lability of the jury room from outside influence that a 
member of this Court, 10 while sitting in the United States 
Court of Appeals for the Fourth Circuit, stated in Rakes, 
supra : 

“He who makes studied inquiries of jurors as to 
what occurred there acts at his peril, lest he be held 
as acting in obstruction of the administration of jus¬ 
tice ... a searching or pointed examination of jurors 
in behalf of a party to a trial is to be emphatically con¬ 
demned. It is incumbent upon the courts to protect 
jurors from it.” 

The reasoning of the courts in the Northern Pacific Rail¬ 
way, and Rakes cases, supra, is in accord with protection 
of sound public policy that was demanded in the apparently 
leading authority of McDonald v. Pless, supra , wherein the 
Supreme Court said: 


io Judge Prettyman rendered the opinion in Bakes. 
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“When the affidavit of a juror, as to the misconduct 
of himself or the other members of the jury, is made 
the basis of a motion for a new trial the Court must 
choose between redressing the injury of the private 
litigant and inflicting the public injury which would 
result if jurors were permitted to testify as to what 
happened in the jury room”. 

The Court then remarked that if the facts were as stated 
by counsel in his affidavit, based upon information and 
belief, then the jury had undoubtedly disobeyed its instruc¬ 
tions from which “the defendant ought to have had relief,” 
if the facts could have been proved by competent witnesses. 
The Court then continued: 

“But let it once be established that verdicts solemnly 
made and publicly returned into Court can be attacked 
and set aside on the testimony of those who took part 
in their publication and all verdicts could be, and many 
would be, followed by an inquiry in the hope of dis¬ 
covery something which might invalidate the finding. 
Jurors would be harrassed and beset by the defeated 
party in an effort to secure from them evidence of facts 
which might establish misconduct sufficient to set aside 
a verdict. If evidence thus secured could be thus used 
the result would be to make what was intended to be 
a private deliberation the constant subject of public 
investigation—to the destruction of all frankness and 
freedom of discussion and conference.” 

Distinguishing between incompetent and competent mat¬ 
ters or inherent and extraneous matters, the court said 
in Furlong, supra. 

“... On a motion for a new trial . .. the evidence of 
jurors, as to the motives and influences which affected 
their deliberations, is inadmissible either to impeach 
or to support the verdict. But a juryman may testify 
to any facts having bearing upon the question of the 
existence of any extraneous influence . . . acts of dec¬ 
larations outside of the jury room.” 

In addition to choosing between the “lesser of two evils,” 
enumerated in McDonald, supra, all jurors are incompetent 
to impeach itheir verdicts on matters which are inherent 
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therein, because such is left to ‘ ‘ depend upon the testimony 
of the jurors and can receive no corroboration,’’ Hyde, 
supra, and it is immaterial whether one, four, seven, or 
all jurors were to make the same statements, Furlong, 
supra. Further following the Supreme Court’s mandate 
as to what a juror may or may not give in testimony to 
impeach its verdict, the court in Young v. United States 
said: 

“Jurors cannot be heard to testify that while the 
substance of the verdict returned into court teas under¬ 
stood, it was predicated upon a mistake of the testi¬ 
mony, unsound reasons or improper motives. But 
jurors are competent witnesses for the purpose of 
showing that . . . the verdict returned into court . . . 
was not actually reached in the jury room. 

Correction or reformation of a verdict is one thing. 
Impeachment is quite another . . . the testimony of 
the members of the jury would not be admissible . . . 
to set aside the verdicts and grant a new trial.” 

On numerous occasions federal courts have held that 
jury discussions -which amounted to the bad man theory, 
guilt by association or bias and prejudice are all matters 
that inhere in the verdict. United States v. Furlong, supra; 
Young v. United States, supra. 

Just as numerous are the holdings that a discussion of 
the defendant’s failure to testify or offer evidence in his 
own behalf, are matters that essentially inhere in the 
verdict. United States v. Furlong , 194 F. 2d 1 (7th Cir. 
1952), cert, denied, 343 U.S. 950; Davis v. United States , 
47 F. 2d 1071 (5th Cir. 1931); Williams v. United States, 
3 F. 2d 933 (6th Cir. 1925); Moore v. United States , 1 F. 
2d 839 (9th Cir. 1924); Stewart v. United States, 300 Fed. 
769 (8th Cir. 1924); Stout v. United States, 227 Fed. 799 
(8th Cir. 1915). 

In Davis v. United States, supra, where testimony taken 
under cross examination from two jurors before the Dis¬ 
trict Court revealed that at least three of their members 
had brought into discussion an inference of the defendant’s 
guilt from his failure to take the stand, and further re- 
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vealed that they had not heard the court’s instruction which 
admonished them not to draw such an inference, the United 
States Court of Appeals for the Fifth Circuit refused to 
remand to the District Court, since there appeared “no evi¬ 
dence on which a new trial could be ordered.” 

In Stewart v. United States, supra, in which the trial 
court had denied a motion for a new trial without reading 
the affidavits admitted into evidence or talcing oral testi¬ 
mony, the court of appeals held that since the jurors were 
incompetent to prove the alleged facts stated in their affi¬ 
davits as proffered by counsel, for the trial court to have 
granted a new trial “would have constituted both error of 
law and an abuse of the discretion of the court.” Accord¬ 
ing to the affidavits reviewed by the court of appeals, the 
jurors were alleged to have discussed a prior plea of nolo 
contendere, in which the defendant admitted guilt; failure 
of the defendant to testify; the defendant having fleeced a 
relative of a member juror, and the castigation of their 
neighbors, assuming an acquittal. 

In Stout v. United States, supra, the trial court refused, 
on a motion for a new trial, to subpoena two specific jurors 
and others, who, if called, would have testified that while 
deliberating in the jury room, they discussed the failure 
of the defendant to testify. In affirming the lower court, 
the court of appeals said: 

“There was no claim of outside improper influence 
upon the jury, as in Mattox v. United States, . . . 

Whatever occurred was in the jury room, among the 
jurors alone, and became wound up in the verdict. The 
verdict cannot be impeached that way. (citing Mc¬ 
Donald v. Pless, supra and Hyde v. United States, 
supra).” 

To the same effect is Moore v. United States, supra, where¬ 
in the court said “The incompetency of such an affidavit 
is at once apparent.” 

In Williams v. United States, supra, wherein the lower 
court was upheld in denying a new trial which was based 
on affidavits from two jurors alleging that their jury felt 
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imperative to convict the defendant since they neither 
testified nor offered evidence in their own behalf, the court 
■said, “the influence was altogether from within.’’ 

Perhaps no court has been more realistic in its approach 
than that in Salibo v. United States, 46 F. 2d 790 (5th Cir. 
1931), cert. denied, 283 U.S. 850, wherein the court, in hold¬ 
ing that discussing and giving weight to the defendant’s 
failure to testify did not constitute error, said: 

“A defendant has the right to take the stand in his 
own defense or not to do so. In the latter case it would 
be error for the district attorney or the Court to com¬ 
ment upon or call the jury’s attention in any way to 
his failure to testify, but we know of no ride of tow 
that woidd prevent the jury from discussing that cir¬ 
cumstance in their deliberations the same as any 
other fact made apparent in the course of trial ” . . . 

It is just as well established that a scrupulous conscience 
later doubting that it had found the necessary guarantee 
of guilt beyond a reasonable doubt also inheres in the 
verdict and subsequently cannot be impeached by a mem¬ 
ber of the jury— Rakes v. United States, s'upra; Jordan v. 
United States, supra. As this Court said in Jordan : 

. whatever doubts he may have had, he finally in¬ 
tended to render a verdict of guilty”. 

It is significant that this Court in Jordan v. United 
States, supra, had an occasion to review’ an order denying 
a new trial based upon a juror’s uncorroborated state¬ 
ment that the other eleven jurors misunderstood the court’s 
instructions, and that he had finally yielded to their verdict 
after they refused to get additional instructions from the 
court. In addition to citing the leading Supreme Courts 
cases of McDonald v. Pless and Hyde v. United States , this 
Court also cited in support of its position, Davis v. United 
States, supra, and Stewart v. United States, supra, both of 
which are on all fours with the instant case. Suffice it to 
say that Hyde, originated in the District of Columbia. 
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It ig only to be recalled that appellant here claims the 
court erred in denying a new trial because it refused to 
hear testimony of a juror, who had returned a verdict 
against appellant, as proffered by counsel—that the jury 
considered the appellant’s not having taken the stand, and 
not having called witnesses in his behalf. This contention 
of error is not substantiated by the abundance of law above 
cited. 

What the court said in Armstrong v. United States, supra, 
while affirming the trial court’s refusal to grant a new trial 
where a juror wrote the trial court saying that he did not 
believe the defendant was guilty and that most of the 
jury compromised the verdict by finding the defendant 
guilty and asking for clemency, is particularly applicable 
here: 


“If the discussion and deliberations of jurors in 
the seclusion of their jury room while attempting to 
reach an agreement upon a verdict do not inhere in 
the verdict ultimately returned, we are at a loss to 
know what would inhere in a verdict. The District 
Court was, we think so clearly right in denying the 
defendant a new trial . . . that no further discussion 
of that question is called for or could serve any useful 
purpose.” 

State v. Kociolek, 20 N.J. 93, 118 A. 2d 812 (1955), re¬ 
lied upon by the appellant, although not a federal court 
decision, does not substantiate his contention, but is in ac¬ 
cord with the Government’s position—inasmuch as the. 
Supreme Court of New Jersey in a split decision, after 
finding as a matter of fact that matter contained in affi¬ 
davits of jurors was “extraneous influence”, applied the 
appropriate exception of Mattox v. United States, supra. 

From the foregoing, it is clear that where a trial court 
has before it the substance of the proposed testimony of 
a juror who seeks to impeach his verdict, and such is 
matter, as in the instant case, which “essentially inheres 
in the verdict,” the trial court does not abuse its discre- 
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tion in refusing to permit the juror to testify, McDonald v. 
Pless, supra, Hyde v. United States, supra, Stewart v. 
United States, supra, Stout v. United States, supra, Arm¬ 
strong v. United States, supra, but renders a noble service, 
consistent with its duty, to safeguard the inviolability of 
the jury room. Rakes, supra. 

The conclusion is inescapable, that the trial court com¬ 
mitted no error, not to mention reversible error, in the 
face of the overwhelming testimony which substantiates 
appellant’s conviction of armed robbery, Jordan v. United 
States, supra, especially in light of the proper instructions 
concededly given to the jury. It is axiomatic that “ . . . 
departure from instructions is a risk inseparable from jury 
secrecy and independence.” Stein v. New York, 346 U.S. 
156, 178 (1953). 


n. 

Appellant Was Not Denied the Right to a Speedy Trial 

As well ingrained in the law as the guarantee to a speedy 
trial under the Sixth Amendment to the Constitution of 
the United States is the concept that the accused must have, 
at sometime prior to the case being calendared, demanded 
a trial by appropriate motion 11 —less the accused be pre¬ 
sumed to have waived his right. Chirm v. United States, 
228 F. 2d 151 (4th Cir. 1955). Campodonico v. United 
States, 222 F. 2d 310, 315 (9th Cir. 1955), cert, denied, 
350 U.S. 831; United States v. Stein, 18 F.R.D. 17 (S.D. 
N.Y. 1955); Miller v. Overholzer, 92 U.S. App. D.C. 110, 
114, 206 F. 2d 415 (1953); Morland v. United States, 193 
F. 2d 297 (10th Cir. 1951); Fowler v. Hunter, 164 F. 2d 
668 (10th Cir. 1947); Collins v. United States, 157 F. 2d 
409 (9th Cir. 1946); Fietch v. United States, 110 F. 2d 817 
(10th Cir. 1940); O’Brien v. United States, 25 F. 2d 90 


li Mandamus, Frankel v. Woodrough, 7 F.2d 796 (8th Cir. 1925), as well as 
Rule 48 (b), Fed. R. Crim. P. are available remedies. 
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(7th Cir. 1928); Worthington v. United States, 1 F. 2d 
154 (7th Cir. 1924); Phillips v. United States, 201 Fed. 
259 (8th Cir. 1912). 

Waiver may be occasioned by affirmative conduct of the 
accused, United States ex rel. Hanson v. Ragen, 166 F. 2d 
608 (7th Cir. 1948); Shepherd v. United States, 163 F. 2d 
974 (8th Cir. 1947); Daniels v. United States, 17 F. 2d 339 
(9th Cir. 1927), cert . denied, 274 U.S. 774, as well as by 
negative conduct of acquiescence. United States v. Alagia, 
17 F.R.D. 15 (D. Del. 1955); Fowler v. Hunter, 164 F. 2d 
668, supra, Pietch v. United States, supra; Phillips v. 
United States, supra. 

This concept of waiver is consistent with logic and the 
administration of justice, for the right to a speedy trial 
is relative, not absolute. Therefore, the promptness of 
trial must be determined by the reasonableness of speed 
with which the prosecution has proceeded, consistent with 
all the relevant circumstances Beavers v. Hauhert, 198 
U.S. 77, 87 (1905); In re Sawyers petition, 229 F. 2d 805 
(7th Cir. 1956). 

As the Court stated in Beavers, supra : 

“The right of a speedy trial is necessarily relative. 
It is consistent with delays and depends upon circum¬ 
stances. It secures rights to a defendant. It does not 
preclude the rights of public justice.” 

Or as otherwise stated, a speedy trial “means a trial free 
from vexatious, capricious, and oppressive delays manu¬ 
factured by the ministers of justice” Petition of Provoo 
17 F.R.D. 183, 197 (D. Md. 1955), aff’d without opinion, 
350 U.S. 857. Daniels v. United States, 17 F. 2d 339 (9th 
Cir. 1927). See also Chinn v. United States, 228 F. 2d 151 
(4th Cir. 1955). Ergo, it necessarily follows, as is the well 
established law, an accused is not denied a speedy trial 
when he has occasioned the delay. Kyle v. United States, 
211 F. 2d 912 (9th Cir. 1954); Morland v. United States, 
193 F. 2d 297 (10th Cir. 1951); Shepherd v. United States, 
163 F. 2d 974 (8th Cir. 1947). That fugitivity is a delay 
occasioned by an accused is well established in the federal 
courts, Shepherd v. United States, supra, Hart v. United 
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States, 183 Fed. 368, 370 (6th Cir. 1910), cert, denied, 220 
U.S. 609, as well as in the state courts. State v. Neal, 175 
Kan. 597, 265 P. 2d 1034, (1954); State v. Aspimoall, 173 
Kan. 699, 252 P. 2d 841 (1953); 129 A.L.R. 580, annotation; 
People v. Seely, 75 Cal. App. 525, 171 P. 2d 529 (1946), 
cert, denied, 332 U.S. 819 (1947); Chelf v. State, 223 Ini 
70, 58 N.E. 2d 353 (1944); State v. Swain, 147 Ore. 207, 
31 P. 2d 745, (1934). 

When a parolee is a fugitive from a state sovereignty, 
the state retains constructive possession of the parolee, 
who, if he commits a federal offense while on parole, can¬ 
not dictate priority of jurisdiction; such a matter being 
for the state granting parole. United States ex rel. Pavloc 
v. Chairman of Board of Parole for Com. of Pa., 81 F. 
Supp. 592 (D. Pa. 1948), aff’d., 171 F. 2d 780 (3rd Cir. 
1949). United States ex rel. Lombardo v. McDonnell, 153 
F. 2d 919 (7th Cir. 1946). 

The principles of comity which exist between federal 
and state courts establish that the sovereignty which first 
arrests and imprisons an accused could not, without its con¬ 
sent, be deprived of his custody until its jurisdiction and 
remedies were exhausted. Ponzi v. Fessenden, 258 U.S. 
254 (1922); Zerbst v. McPike, 97 F. 2d 253 (5th Cir. 1938). 
Not even federal authorities are permitted to withhold a 
state parolee from a state penal institution absent consent 
of the proper state authorities. Rosenthal v. Hunter, 164 
F. 2d 949 (10 Cir. 1947). 

This particular appellant was admittedly a Maryland 
parolee at ,the time the instant armed robbery was com¬ 
mitted. Hence, the state had constructive possession of 
appellant and was entitled to his presence upon violation 
of his parole. Rosenthal v. Hunter, supra. The fact that 
appellant, upon his escape from the District of Columbia 
Hospital, unwittingly acted in conformity with the rules 
of comity by returning to Maryland and his subsequent 
commission of a felony there, militate against any question 
of that state’s priority over appellant. Ponzi v. Fessenden, 
supra, Rosenthal v. Hunter, supra, Zerbst v. McPike, supra. 

Appellant having had a speedy trial in Maryland on the 
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latter offense and given a sentence consecutive to his un¬ 
expired parole, although cognizant of the indictment pend¬ 
ing in the District of Columbia—since he was arraigned 
prior to his escape—failed, as required by law, to make 
proper demand for trial. Appellant therefore not only 
caused the delay, Morland v. United States, supra, Shep¬ 
herd v. United States, supra, State v. Neal, supra, but in 
addition waived his right to a speedy trial by acquiescence. 
Pietch v. United States, supra; Phillips v. United States 7 
supra. The situation of appellant is not different from an 
accused on bail who abides his time and waits until trial 
to file an inappropriate motion to dismiss. United States 
v. Alagia , 17 F.R.D. 15 (D. Del. 1955). 

It must be noted that subsequent to release from the 
Maryland House of Correction appellant, while on bail, 
occasioned further delay by his determined second fugi- 
tivity. 

Corroborating the reasonableness with which -the Gov¬ 
ernment proceeded, consistent with circumstances of delay 
occasioned by appellant, are the speedy dispositions ef¬ 
fected in the cases of appellant’s co-defendents, 12 the 
speedy disposition accorded appellant in his indictment of 
six forgeries 13 and the speedy trial accorded appellant once 
his person was located in Nevada, returned to the District 
of Columbia and retained in jail in default of bail. 

Furthermore, appellant has suffered no prejudice since 
the record does not reflect that appellant subpoenaed his 
co-dependents. The only other contention of prejudice— 
the witness Phillips being deceased at the time of trial— 
is unavailing in the face of overwhelming testimony war¬ 
ranting a verdict of guilty, cf. Berger v. United States , 
295 TJ.S. 78, 89 (1935), especially when Mr. Phillips’ testi¬ 
mony could have amounted to no more than he could not 
identify appellant. 

Assuming, arguendo, prejudice existed, such was a proxi¬ 
mate result of appellant’s obvious determination to delay— 

12 See footnote number two, page 2. 

13 See footnote number four, page 2. 
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if not to prevent his trial. Although Taylor v. United States , 

- U.S. App. D.C. -> - F. 2d - No. 13,306 

(decided October 25, 1956) afforded relief when an accused 
had committed the crimes of housebreaking and robbery in 
July 1950, and indictment was not returned until February, 
1954 (3 years and seven months after the commission of the 
offenses); where the accused was incarcerated in New York 
from November, 1950 until removed for trial in February, 
1956; where the accused had no actual knowledge of the 
pending indictment until served with a writ of hebeas corpus 
ad prosequendum and where the Government’s case was 
“weak,” it is not remedial to this appellant. For the 
combination of factors which collectively motivated the 
Court’s finding of resulting prejudice and an absence of 
waiver is not to be found in the instant case. However, 
the Court’s dictum indicating how “harm” or prejudice 
could have been avoided seems to obviate that this appel¬ 
lant suffered no harm occasioned by “the ministers of 
justice”. At page five of the slip opinion the Court stated: 

“. . . harm could have been avoided by an earlier 
indictment and notice to appellant that he had been 
indicted . Upon such notice, appellant or his counsel 
could have made “an affirmative request or demand 
for trial” 5 and appellant, his friends and counsel 
could have proceeded to an investigation before the 
trial became old.” (Italics supplied, footnotes omit¬ 
ted.) 

The record conclusively shows that appellant here was 
promptly identified, arrested, interrogated, indicted and 
arraigned—which are more than enough to satisfy the 
conditions precedent in order to negate harm. In addition, 
it is evident that appellant did not object to the first con¬ 
tinuance ; that he occasioned the second by his request for 
judicial determination of mental competency; that he 
caused further delay by escaping from the hospital and 
committing another felony in Maryland; that still further 
delay was caused by appellant while on bail, following his 
release from the Maryland House of Correction when he 
committed six forgeries in the District while a fugitive 
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from the court and then fled the jurisdiction until he was 
found and returned from Nevada. 

That appellant, his competent counsel 14 and his relatives 
had notice of his indictments and “could have made an 
affirmative request or demand for trial; and appellant, his 
friends and counsel could have proceeded to an investiga¬ 
tion before the trial became old” is too obivious for further 
comment. 

That the testimony is overwhelming, warranting con¬ 
viction—although this point is immaterial in view of the 
speedy indictment and notice—is evidenced by the detailed 
postive testimony of the complainant which was not shaken, 
but fortified, on strenuous cross-examination. 15 

Hence, it is apparent that Taylor does not open the door 
“to preclude -the rights of public justice” when there is a 
speedy indictment, notice to the accused and delay is 
caused, as in the instant case, by appellant. Shepherd v. 
United States, supra. Appellant “has slept too long on 
his rights to be permitted to seek vacation of the prosecu¬ 
tion at this point.” United States v. Alagia, supra, Pietch 
v. United States, supra. Provo o supra, is not to the con¬ 
trary. 

Nothing is plainer than the ministers of justice have not 
manufactured vexatious, arbitrary or oppressive delays. 


l* Appellant’s counsel at trial, attorney Saul G. Lichtenberg was appellate 
counsel in Fowler v. Hunter, supra. 

15 Complainant gave detailed and positive testimony as to events of the 
armed robbery; particularly to the effect that she had seen and conversed 
with appellant numerous times during several hours of the morning, preceeding 
the robbery; that she immediately, unaided, identified appellant’s photograph 
from a book of over 100, and that she identified him from the line-up without 
any hesitancy. Further, identification of appellant was substantially cor¬ 
roborated by several other witnesses. 
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CONCLUSION 

Wherefore, it is respectfully requested that the judg¬ 
ment of conviction be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Edward 0. Fennell, 

Harold H. Greene, 

Harry T. Alexander, 

Assistant United States Attorneys. 
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